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Learning Objectives

Identify when a taxpayer has a foreign reporting obligation

Recognize the overlap of reporting man@ stemming from
regulations enacted decades apart Q

®
Compile the information neces$o properly report foreign
accounts & assets *

Implement best pract
potential criminal p

0 help clients avoid penalties &
ution

Understand the options available to those who have been non-
compliant
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We’ll answer these questions...

What’s the difference between an FBAR & Form 89387

How are account & asset values devnined?

What can tax pros do to he&c

o

What about all tho§ er FATCA forms?

Where do we go from here?
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Text Page 1

Breaking News!

August 2013

DOJ introduces Swiss Bank Program allowing participating institutions to avoid
criminal prosecution in exchange for full disclosure [84 have signed on]
* 1934: Swiss Banking Law prohibits disclosure of client

e 2017: Switzerland signs intl info exchange agreeme shares details of 3.1 million
bank accounts held by foreigners

e 2019: Switzerland receives financial data fro 75c;untries and shares data with 63
(81countries starting in 2021). 6

May 2016 ‘c

Panama Papers leaked Q

 11.5 million files identifying i ional politicians, business leaders & celebrities
involved in suspicious finan ansactions

March 2021

141 countries have signed on to the Convention on Mutual Administrative
Assistance (a.k.a. Global FATCA) to share tax & financial info
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Text Page 1

Running scared...

2015: Even the Vatican signed on!
* 62"9signatory to Treasury’s intergovernmental ag@ent to implement FATCA

THE RESULT:

e ca. 56,000 US taxpayers have voluntarily disclosed hidden offshore accounts
e Paid > S11 billion in back taxes
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- = Foreign Bank Account Reporting

Text Page 1

FBAR

c

Mandated by Bank Secrecy Act of 1970 Q

Later linked to counter-terroris &)

rts
o

ort with US Treasury if at any time during

US person must file ann

calendar year he had:

o A financial interest in or signature authority over
o Foreign financial account(s)

o With aggregate value > $10,000
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!"Eorelgn | egne Text Page 1
Account’ \‘» .2

Fimatince  Foreign Asset Reporting

* FATCA

A X

 Mandated by Foreign Account Tax Co@nce Act of 2010

e US taxpayer must submit Form 8vﬁ/ith income tax return if
the total value of specified fx assets exceeds threshold

amounts o

lieu of foreign account reporting

 May be in addition t
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What’s the difference?

Regulatory Authority
o FBAR: Dept. of Treasury

o Form 8938: Internal Revenue Service [file with ta

Wrn]

Privacy & Confidentiality:

o FBAR s available to all law enforcement agegies
o Form 8938 is protected by IRC §6103 6

c
¢

years if income associated with foreign asset

Statute of Limitations

o FBAR: Generally 6 years
o Form 8938: 3 years if fil
omitted from return

FBAR mandated by Bank Secrecy Act of 1970
Form 8938 filing requirement enacted in 2010
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e Polling Question
Foreign asset reporting was mandated under
the Bank Secrecy Act of 1970. @

4

Q'
a True .‘Q

] False
F VQ

¢
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FBAR: Definitions

US person = US citizen or resident or any entity organized under US law
* Corps, partnerships, LLCs, trusts & estates

Must file even if disregarded for tax purposes
Signature authority grants control of accvg
®
t@rectly or indirectly, or is

Foreign account if held o@e of the US

Financial account incl. monetary & non-monetary assets but not real
estate or personal property

Financial interest if person holds
beneficial owner of the accoun
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Text Page 2

FBAR if US Citizen or Resident

e 50 states & DC & Indian lands

* US Territories: Have own govt. & tax sys
o  American Samoa, Northern Mariana IsIand@Jerto Rico, Guam and the

US Virgin Islands Q

o
 US Possessions: Subject to US@& tax system

o Midway & Palmyra Atolls; Ba% land, Jarvis, Johnston, Navassa &
Wake Islands; Kingman Re96 ntanamo Bay

Ay

Puerto  Virgin
Rico Islands

i Mariana
< Islands

American
Samoa
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Text Page 2

FBAR if Resident Alien

e Resident Alien

— Green Card or Substantial Presence (183 days)

— Non-resident Alien (NRA) treated as Resident A§' 'G (1%t Year Election)

— Accidental American (citizen by birth but lives )

&

o
arriage Election)
gn embassy

 NOT subject to FBAR filing:

— NRA who files joint return with Sp
— Foreign diplomat if residing in

o

e Dual Status (forgn cit@d US resdnt alien but living outside US)

— Never filed I-407 to alhandon Green Card but did file Form 8833 to claim treaty
position to be treated as non-resident = no FBAR required

— Never filed I-407 but forfeited right to live in US by living permanently in
country with no US tax treaty = FBAR required
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Text Page 2

EXAMPLES: Authority & Interest

Individual has power to direct how account is invested but cannot
withdraw funds
=>» no FBAR since no “signature authority” ‘

<

US resident has PoA over parents’ repg%ble accounts in Thailand
=» must file FBAR whether or not PoA exoed

?cou nts
BAR applies to all ages

US income tax filing requirement)

US citizen infant has forei

=» parent must file for baby
(even if infant does no

Duchess of Sussex (Meghan Markle) children Archie Harrison &

Lilibet Diana Mountbatten-Windsor
=» have filing requirements until US citizenship renounced
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Text Page 3

Financial Accounts

Reportable
 Bank accounts
* Brokerage accounts (stocks, bonds, futures w)tions)

e Mutual funds @
* Annuities Q
* Insurance policies with cash value

®
* Online gambling accounts Q

e (Bitcoin) {@

NOT Reportable o

* Government entity ac?ts (e.g. state college or govt. benefit plan)
* International financial ifstitutions (e.g. World Bank & IMF)

e US military banking facilities (regardless of location)

* Correspondent accts (a.k.a nostro accts that handle nominee trxns)
* |RAs and tax-qualified plans (if participant or beneficiary)
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Text Page 3

EXAMPLES: Financial Accounts

Individual owns Canadian RRSP & TFSA accounts (similar to IRA &
ROTH accounts in US)

=» must file FBAR since IRA exemption applies onI&account

Form 8891 no longer require isus taxpayers now
automatically qualify for ta rral [Rev Proc 2014-55]

US citizen has foreign

t that holds certificates representing an
interest in gold bulli

=»  must file FBAR since reportable whether cash or non-monetary assets
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Text Page 3

Valuation

* Each account must be valued separately at highest value during
calendar year
— Based on monthly or quarterly statements issued iy financial institution
* Convert to US currency using exchange ra @' December 31t
— Use historical Treasury rate or any accepte rency converter

* Aggregate all computed values termlne if reporting threshold
satisfied

EXAMPLE 1 °

Mark closes S8K account at Bank
=» no FBAR since assets are no

sfers entire balance to Bank B
le-counted

EXAMPLE 2

Mary has S8K at Bank A which she transfers to Bank B

Mary has another account with S4K at Bank C

=» must file FBAR since aggregate value of accounts at Bank A [later Bank B] and Bank C
exceed reporting threshold
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Text Page 3

Joint Accounts

e Spouses may file combined FBAR if all accounts are jointly held;
otherwise must file separate reports whi%ach include entire
account value e

illdgoe reported on multiple
ce

e Joint accounts with non-spouses
FBARs & thus reported more t

* Entities may file consolid@ reports

* Truncated filing per&d if > 25 accounts
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Copyright © 2022

Text Page 4

Exempt from Filing

Participants/beneficiaries of qualified retirement plans

BEWARE: Most foreign retirement accts are not ”qua@” - subject to reporting

Trust beneficiary if trust has filed ‘Q
US entity named in a consolida&AR

EC-regulated financial institution if
nancial institution

Officer/employee of ba
account is owned by t
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?l Polling Question # 2

To determine if the FBAR reporwg threshold
has been met, each account is@alued separately

at its maximum value and th.& aggregated with
all other accounts. ¢°

A
Q@

 True
] False &
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F

Filing the FBAR

BAR now known as FinCEN 114

Due dates

®)
®)

Mandatory e-file

O
O

Tax pros must keep signe

4/15 = 6-month automatic extension
6/15 if living abroad = 4-month automatic exten@

Tax pros & individual filers may use BS ng System available at

Tax pros may use e-file software availablegaitiptax prep program
bsaefiling.fincen.treas.gov ‘@

FinCEN = Financial Crimes Enforcement Network

Text Page 4

@auth Form 114a on file for 5 years
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Report of Foreign Bank and Financial Accounts Version Number: 1.0
FinCEN Form 114 OMB No. 1506-0009 Effective October 1, 2013

The FBAR must be received by the Department of Treasury on or before June 30th of the year
immediately following the calendar year being reported. The June 30th filing date may not be extended.

IMPORTAMNT : After you have completed this FBAR, you must Sign the Form and Save in order to activate
the Ready to File button, which will direct you to a page where you can attach and submit your report. Click
Validate to identify missing or incorrectly formatted data at any time during preparation of this report. Click
Print to print a copy of this report for record keeping purposes.

Filing name (e.g. SMITH FEAR 2013)

Sign the Form Save Validate i Ready To File

Partll Information on Financial Account( Separately 1 of 1

© 0

15a Maximum account value unknown |

15 Maximum account value

16 Type of account

17 Financial institution name |

18 Account number or other ‘ |

designation
19 Address ‘ |
20 City | ‘ 21 State ‘ EI
22 Foreign postal code | = %c:gm! | H
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Record of Authorization to
rorm 114a

Electronically File FBARs
Department of the T . . .
Flng'unlal -:I:1m95 Eif-:-rrer;fnﬁ1 [See instructions below for completion)
Hetwork {FINCEM)
May 2015 Do not send to FinCERN. Retain this form for your reconds.

The form 114a may be digitally signed

| Part| Persons who have an obligation to file a Report of Foreign Bank and Financial Accountis)
1. Cwmer last name o entity's legal name

2. Zamer first name

3. Cravner M. L

4. Spouse I3st name (I jointly Ming FBAR - 5ee Insiructions below)

5. Spouss firsln G. Jpouse M. L.

liwe deciare that Lwe have provided Information conceming {enter number
flling year ending December 31, to the preparer listed In Part II; that this info
and compiete; hat l'we authorize the preparer listed In Part Il fo complete and gubmi
Report of Forelgn Bank and Financlal Accounts (FEAR) based on the In
iisted In Part Il 0 recelve Information from FINCEN, answer Inquiries and re

notwithstanding this declaration, it i myfour legal responsiblilty, not th
10 do s0.

nis) foreign bank and inanclal accountfs) for the
on Is to the best of mylour knowiedge trus, comect,
the Financial Crimes Enforcement Metwork (FINCEN) a
'we have proviged; and that lwe authonze the preparer
ues relating o this suomission. Iwe acknowiedqe that,
parer listed In Part I, to imely flle an FBAR If required by law

7. Owner gignature (Authortzed representative If entity) o Owner of entity TIN TN a OEM
typ2 b OSSMITIN
T ¢ O Foreign
11. Spouse signature 13 Spouse TIM 14TIN & []EIM
fwpe b OOSSNATIN
--Jm """L"""Ln e ¢ O Forelgn
| 5118 (B Individual or Entity Aut to File FEAR on behalf of Persons who have an obligation to file.
15. Preparer last name 16. Preparer first nams 17. Preparer ML | 18. Preparer PTIM
19 Address 20 Clty 71 State 22 ZIP/postal code
23 Courdry 24 Pregarers (ikem 15) employers (Entity) name | 25. Employer EIN 25. Preparer's slgnature
code
Imrdrmpmtimme Fmr amnmalabine dhee COAD Ciam=dsonrn Aotk amsabian Dasses
Copyright © 2022 ~ "3
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Polling Question # 3

The due date of FinCEN 114 is April 15t of the
vear following the reportable ndar year but
Is automatically extended to‘ﬁne 30th,

d False Q
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Filing Tips

To amend: Open saved file, check “Amendment” box at top of form,
enter corrections, save & re-submit electronically

X

Income generated by foreign accounts mu@e included on tax return

(Schedule B) Q

e Checkboxes in Part Ill must be marked

* Courts have held that signing a tax r e |th Schedule B attached constitutes
knowledge of FBAR requirements

e s i e v s e gy e
You must complete this part if you (a) haE{IEI cf taxable interast or ordinary dividends; (b} had a
foreign account; or (¢) received | pm, or were a grantor of, or a transferor to, a foreign trust. Yes| No
Part Il Ta At any time during 2014, ve a financial interest in or signature authority over a financial
. account (suchas ab t, securities account, or brokerage account) located in a foreign
Foreign country? See instr
Accounts . — . o
If *Yes," are you re to file FINCEN Form 114, Report of Foreign Bank and Financial
and Trusts Accounts (FBAR), to report that financial interest or signature authority? See FinCEN Form 114
P g
(Ses and its instructions for filing requirements and exceptions to those requirements . .
EStL”;ﬁ'D”S en b If you are required to file FInCEN Form 114, enter the name of the foreign country where the
Ack financial account is located &
8  During 2014, did you receive a distribution from, or were you the grantor of, or transferor fo, a
foreign trust? If “Yes,” you may have to file Form 3520. See instructions on back . ..
For Paperwork Reduction Act Notice, see your tax return instructions. Cat. No. 17146N Schedule B (Form 1040A or 1040) 2014
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* Inflation adjusted (effctv 1/24/22): $14,489 for no

EXAMPLES {

Text Page 5

FBAR Penalties !

Unintentional failure to file — max. S10K/account*

Willful violation — greater of S100K* or 50% of acct value computed on per-year
basis AND possible criminal sanctions ($S250K mav yrs jail)
o Govt must prove voluntary, conscious & intentional ac

o Supreme Ct: “willful” requires knowledge of repor . & specific intent to commit crime
o IRS Manual: “willful” if made conscious effort to av earning about filing req.

|II

& $144,886 for willful violations

Hyatt funneled $1.6 million from the sa
=» S855K penalty (= 50% of highes

uty-free alcohol & tobacco to Panamanian account
ce) + jail

Horsky (bus. prof.) invested in s
=» 5100 million civil penalty + S1

p companies over 15 years & hid $200 million in Swiss accts
million taxes owed + $250K criminal penalty + 7 months jail

Paul Manafort failed to report 31 overseas accounts valued > $61 million but sentenced for only one
FBAR violation b/c prosecutors could not prove that he controlled all accounts
=>» 47 months jail
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Text Page 6

FBAR Penalties 2.0

As per IRS Memo (2015)

* Penalty for non-willful limited to S10K per year [not per account]

* May be waived for reasonable cause if taxpayer has t corrective action

* Penalty for willful violations over multiple years is Iiré 50% of highest-ever
aggregate balance & allocated on pro-rata basis t& ear of failure

in 2021, S100K in 2020, S50K in 2019
allocated:

EXAMPLE

Taxpayer did not report foreign accounts:
=» maximum penalty = $100K (= 50% of

o $57,143 for 2021 (= $200 K x $100K)
50K x $100K)

o $28,571 for 2020 (= $10
o $14,286 for 2019 (= S5 350K x $100K)
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W . _ Text Page 7
= =) Penalties: Misc Rules

ppe

e Safe Harbor: If foreign income reported (Schedule B) and tax paid
(Form 1040), IRS will not impose penalty V\@\ missing FBARs
voluntarily filed @

X

* Penalty assessed independently tcv& account co-owner based
on ownership percentage {@

e Executor liable for dec@delinquent filings (cannot request
discharge for FBAR) &

» Statute of Limitations: 6 years from due date of FBAR, whether or
not filed
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Text Page 8

Foreign Asset Reporting

* Must file Form 8938 with US tax return if specified foreign financial
assets exceed certain thresholds
* UScitizens & resident aliens
* NRA who claims Marriage Election [REMINDER: No

* NRAs if bona fide resident of American Samoa or P
subject to FBAR filing req.]

*  Dual Status for the “resident” part of the year

‘stt)

g’d to file FBAR]
ico [REMINDER: Also

* Specified entities (domestic corp, partnership

o

reign corp) Foreign Companies

* Form 8938 not required if also fili
*  Form 926 (transfers of property t
*  Form 3520 (foreign trusts & gi
*  Form 5471 (officers & di& foreign corp)
* Form 5472 (related par actions with foreign corp)
* Form 8621 (passive fr&nvestment companies)

*  Form 8865 (foreign partherships)

* Due date for TY’21 Form 8938 is April 15t
(NO 8938 due if no 1040 req’d)
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Text Page 9

Specified Assets

* Depository or custodial accounts

* Stocks & securities \

<

* Foreign pension & deferred compens&n plans (e.g., Canadian
Registered Retirement Savings PIQ

 Financial instruments & ir@-nents
 Anyinterestina fom&gntity

e Gold certificates
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Text Page 9

Exempt Assets

Foreign real estate

Foreign currency \

Mutual fund that owns foreign stock curities

®
Account at US branch of foreig@cial institution

Account at foreign branc%&s financial institution
Foreign social secur'&

Collectibles if held directly
NOTE: Gold certificates are reportable

Copyright © 2022 ~ == Monica Haven, EA, JD, LLM e (310) 286-9161 e mhaven@pobox.com e www.mhaven.net



mailto:mhaven@pobox.com
http://www.mhaven.net/

Text Page 10

FBAR vs. 8938

Reportable on FBAR | Reportable on
Form 8938

Acct at foreign branch of US financial instn
Account with signature authority Yes No

Indirect interest through an entity Yes No
(if >50% interest)

Foreign securities not in financia. ~. * No Yes

Foreign partnership interest No Yes

Foreign hedge funds & private equity funds No Yes
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Polling Question # 4

Specified foreign financial assets for Form 8938
reporting include all but (A

&

o
(1 Foreign pension ac %
O Foreign social sedlifity benefits.
J Foreign bro e accounts.

(d Ownership in"a foreign partnership.
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Text Page 10

Filing Thresholds

Domestic — living in the US $50K on 12/ $100K on 12/31 OR
S75K as\‘ime $150K at any time

Foreign — living outside of the US OK on 12/31 OR $400K on 12/31 OR
S300K at any time S600K at any time
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Text Page 11

Valuation

Asset value is based on highest fair market value of each account
during calendar year

NOTE: If assets are transferred between ac&nts, each account
must be independently valued & then ed with all others to

ag
determine if threshold is met 2 as a re&ssets could be double-
counted
O°
EXAMPLE
Domestic spouses have S90K in Acc & S5K in Account B
=» no filing requirement

BUT if S80K transferred fro

=» must file since highest v, each account (S90K + $85K) exceeds threshold

Converted to US dollar‘at applicable rate at year-end

Use Treasury Dept. Financial Management Service rate at
fiscal.treasury.gov or any accepted currency converter (e.g., OANDA)
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- 3933 Statement of Specified Foreign Financial Assets OME o i e
Pl Docamir 2014 & Infommation about Form S0G8 and fs separaio Instructions is o wisw_irs o formanss.
o = Artnoh b your ta rehm. Adtachma
e e For calondaryoar 20 or tam year boginning 20 and snding ) Saquenca N 175
I you have attached continuation statements, cheok here [] Murmber of continuation stofements
Mame(s] shown an rebum TIH

m Foreign Deposit and Gustodial Accounts Slmmu'gr
umber of Lepost fucounts reporied on Fomm B208) . .. .. .. .. ... F
Maxtimum Volue of Al Deposit Accoumts . . . 1
Humber of Custodial ﬁ.m.lnlsﬂ':p-m'l:d-:nanE‘;‘IHE} e e e e e e e e .. W
Maximum Volue of Al Gustodiol Aocownts . . e e e e e s . . @
'Were arry foreign deposit or custodial acoounts closed d.lrlng e tax yenr? .. - - - - ... Ovws Omw
m_aar Foreign Assels Summary
] umber of Foreign Assets reponied on Form B398 - - . . . - - - }

2 Maximum Volue of Al Assets . . e e e e e

3 'Were foreign nmlsmquredursdd :i.lnng1l'-e1m: :llznr’? ..
| Part 1l | Emmaqra Tax fiems Afnibutable to Specimed Fnrem Financial Azsets 52
o] Amouni reported on

{a] Asset Catsgory {b} Tax item fomn or schedul= |

{1 Foreign Deposit and 1a Intensst
Custodial Accourts 1b_Diidends
1o Royalties
1d Cther income
1a Gains losses)
1f _Dedudtions
1g Cradits
2 (rher Foreign Assets 2a Interest
2b Diidends
20 Foryalties

2d Other imooms

S

] L

P | S | | ] | | |

& inatructions)
e of the following forms, emter the number of such foms filed. You da

If orted :-p-b:lﬁe-d forzign financial g
rm:'wh: includs thess -us-sgl-: on Form 3%

1. Number of Forms 2520 X 3. Number of Formes 5471
4. Number of Forms BE21 umber of Fonms BB55 B, Mumber of Forms 82857

Dratailed | i Foreign Deposit and Gustodial Account Included in the Part | Summary
(==& instructions)
If you have more than one acoount to nsport, attach a continuation statement for sach additional acoount (=== instructions).
i Type of eccount [T Cespoesit [0 Custodial 2 Accourt rumbsss or other designation

31 Checkal thatepply @ O Account opened duringtox year b [ Acoount closed during tax year
o [] Account jointly cwned with spouse  d [] Mo tax item reparted in Part Il with respect io this nsset
3

4 Maximum valee of acoount during tox year .

5 Iid you use o foreign currency exchange raie to -:cvm-ert Ihe .rdue uHhe n-muurrl rrh:h LI S. ddlm'? . . Llves [lka
B you emswered “Yes" ta ine 5, complete all that epply.
fa} Foreign curency in which [b] Forsign curency exchange rate used to| o] Sowrce of exchange rabe wsed if not fom
acoount is maintained convert to: LS. dollars LLE. Treasury Financial Managemem Service
For Faperwork Reduction Act Molice, sog the sspamis instructions. Cat Mo a7mmsd Form BO3E Fov. 1z-2my
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Copyright © 2022

Form mean [Rew. 13-5074) page 2
= Detailed Information for Each Foreign Deposit and Gustodial Account Included in the Part | Summary
{z=e instructions] (continued)
Ta Mame of inarcial instibution in which soccount is mantained b Fesery=d

B Mailing address of financial institution in which acoount is maintained. Mumber, street, and room or suite no.

%  City or town, stale or provinos, and couniry (induding postal cods)

atailed Information for Each “Other Fi Rzt Included in the Part I Summary [see metructions)
¥OU rmparisd speciied fomgn inancal assets on Fommns J500, So00-A, G471, D], SO0, or B89, yow do not have 1o nolode
the mssets an Form E934, Yiou must complete Part V. See instractions.

If you have mons than one ass=t 1o repor, attach a continuation statement for sach additional assst |s== nstructions).
1 Descrption of asset Z Heriitying ramber or ather desgnabon

3  Complets oll that apply. See instructions for repl:\rhng-:frnul‘hple nuqm.rhun ﬂrdﬂ-pl:ﬁl‘hmd
Date asset noguired during tax year, if applicable .
Date asset dispossd of during ta year, if applicable . e e o
o [ Chedk if asset jointy cwned with spouse d [0 Check if no tax itern
4 Maximum valee of asset during tax year (check box that appliss)
a [ %0 - 550,000 b [ 560,000 - $100,000 o [ $100,001 - 3160,
& [ more than 200,000, list value
5 Did you use o foreign currencay excharge rd: I:a mnert'ﬂ'-evdl.le uf 'H1e
8 | you answered “Yes” ta ine 5, complete all that apply.
{n} Foreign curency in which asset | [b] Faorsign curency exchang
is denominated convert to LUE. dollars

[=a -]

I with respect to this asset

O #150,001 - 200,000
]

dollas? . . . [dves [wa

to| fo] Source of exchange rabe wsed if not from
LLE. Treasury Financial Management Senice

resgn entity, enter the following information for the assst.
ed

T asset reporbed on line 1 is stock of a foreign entity or an i
s Mame of forsign enfity
o Type of foreign entity O Partneship

d Mailing address of forsign entity. Number, street

0O Trust 40 Estate

& Gity or town, stabe or province, and

code)

O an FREr=S N & forsgn entity, erber the folowing mformaton for the

B F oszst reportsd on line 1 15 not stoo

asnet.
Nots. if this assat has mons cownterparty, atiach @ continuation stxement with the same information for sach
additional issuer or cowse ions).

s MName of issuer or court

Check: i information is for Issyer O Courterparty
b Type of issusr or counterparty

M0 Indeidual A0 Portnemship {30 Comonation #0 Trust {10 Estate
o Check i issuer or counterpartyisa ] UUS. person O Forsign person

d Mailing address of issuer or counterparty. Mumber, strest, and room or suite no.

& ity or town, stete or province, and country (ircluding postal code)

Fom DO Py, 12-2014)
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Text Page 11

Penalties

* S10K for failure to disclose or file timely

e S10K additional penalty per month @r IRS issues 90-day
failure to disclose notice Q

¢Q

e Maximum penalty = S50K
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Text Page 11

Statute of Limitations

SOL for Form 1040 remains open until 3 years after associated Form
8938 has been properly filed

[ Even if just one asset omit &m 8938,

entire tax return rem at risk! ]

If failure to file Form 8938 wa @e to reasonable cause, SOL on
Form 1040 will be limited o related items

Ised business care and prudence

o IRS requires that taxpa
o Taxpayer cannot clai

knowledge or exclusive reliance on pro advisers

* SOL extended to 6 years if failure to report gross income > $ 5,000
(even if Form 8938 was filed) = 40% accuracy-related penalty may
be assessed

Copyright © 2022 ~ ==
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Text Page 11

State Conformity

Most states do not (yet ?) conform to FATCA filing requirements
BUT...

Anyone with CA filing requirementQm&ttach federal Form 8938

to state income tax return
— CA conforms to federal penalty &Jre - may pay double!
ocompliance initiative but often mirrors

— CA does not have own volun
federal determination

— Does not conform wi mandate
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Iﬁ’ Polling Question # 5

All states conform to the FATCA‘m‘andate.
(4

4

] Yes

. O°
J No éc
Ny

¢
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Text Page 12

Non-compliance

Failure to file requisite returns is costly

A X

Penalty relief may be available c

4

®
* Programs are complex & rife wi@ﬂ minutiae

o

Ti should NOT advise
Taxpayer should seek legal counsel

Copyright © 2022
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Text Page 12

Privilege

* Client enjoys only limited privilege with tax practitioner

o Non-criminal matters only z\

e Attorney-client privilege can be exten@to tax practitioner via
Kovel Letter

o Accountant hired by legal firm @contempt of court when he refused to
comply with grand jury subp overturned on appeal
o Privilege is extended if ications made for the purpose of obtaining

legal advice from attc&
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Text Page 13

Willfulness

Intentional disregard or deliberate conduct

NOT negligence, inadvertence, mistak&)
misunderstanding

c

Willful is a LEGAL term *

— Interpreted differen@ & courts

od faith

~
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Text Page 13

Examples: Non-willful

US immigrant with long-time foreign bank accts used OTC software
to prepare returns and was unaware of FBM:ATCA filing regs.

on tax pro’s assertion that no filj s required

A

that foreign grandparent had set up
re child reached age of majority

US citizen received large inheritanci f&foreign parent and relied

US resident alien was u
a “UTMA” account lo
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Text Page 13

Examples: Willful

e US citizen with Swiss bank accounts did not inform foreign banker
of US citizenship, did not provide foreign awmt info to tax pro &

checked “No” on Schedule B
[] ves
and 8

* Courts have held that question @b
on Schedule B are presumptlA areness E NO

of filing req.

— Check "Yes" if you had fi
authority over forei

|aI interest in or signature
ancial account
— Enter name of foreign country if you are required to file FinCEN Form 114

— You may have to file Form 3520 if you received distribution from a foreign
trust

Copyright © 2022
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Ij?, Polling Question # 6

US citizens living here and abroad are subject to
the same Form 8938 filing thr lds:

¢

3 Yes .‘QQ'

d No
N Vo

¢
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Text Page 13

NOT WILLFUL: Streamlined Filing

* Forindividuals & estates (resident & non-resident)

* Must certify non-willfulness z\
o False certification subject to civil fraud penalti

e

®
e Submit 3 years Form 1040 (& attavﬁts)
o 6 years FBARs {

o Pay tax + interest due o

 Max penalty = 5% of hig

t aggregate balance during 6 years
o No accuracy-related, information return or FBAR penalties

Copyright © 2022

[NO penalty if taxpayer lived abroad in any of most recent 3 yearsJ
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Text Page 14

NOT WILLFUL: Delinquent Submission

* Use only if all foreign income previously reported on Form 1040

— Or, no reportable foreign income received

e Submit missing FBAR or Form 8938 ‘Q

— Include statement of explanation
— Submission of 8938 starts the S k on the associated 1040

* |RS may assess statut
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Text Page 14

NOT WILLFUL: Quiet Disclosure

Discreetly amend previously filed Form 1040 to include unreported
foreign income

Pay tax, penalties & interest
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Text Page 15

NOT WILLFUL: Relief for Certain Former Citizens

Only available to expatriates
— Renounced citizenship after May 2010

— Back taxes owed for 6 years < $25

Must submit Form 104@ & FBARS (if applicable) for 6 years
@tax & NO penalty! ]

e (310) 286-9161 @ mhaven@pobox.com e www.mhaven.net

e Eligible if:
— Net worth < S2 million Q

£= Monica Haven, EA, JD, LLM e
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Text Page 15

NOT WILLFUL: Reasonable Cause Stmt.

Submit request for penalty waiver or abatement

X

Make persuasive argument that taxpayereercised ordinary
business care & prudence

®
May be granted if equitable winistrative efficacy

' 307 o Y!

I’ o s0- sy

Sy
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Text Page 15

WILLFUL (?): Non-disclosure

Say nothing

Do nothing

* Wait... *cQ

Risk eventual audit, pe@sessment & criminal prosecution

¢

Copyright © 2022 ~ ==
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WILLFUL: Offshore Voluntary Disclosure

* New program replaced v.4 in late 2018

Must self-disclose before IRS discovers non-co

ce
— Submit pre-clearance request to Criminal In

m
Y ions
— If accepted, Cl will forward file to Intl. Unit ff&

amination

Must submit 6 years of all returns&@\g (maybe more?)

Taxpayer must “cooperate’

— Has right to appeal bu&e deemed not cooperative @

50% penalty on offshore assets + 75% civil fraud penalty
— Also FBAR penalties

— Additional civil & criminal penalties (at IRS discretion)

Copyright © 2022
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Text Page 17

Summary of Relief Options

Streamlined Filing
3 5% of highest balance
3 S0 penalty

ER Domestic
Foreign (if >330 days abroad)
6 S0 tax & SO penalty

Relief for Former Citizens

Delinquent Submissions
a. FBAR
8938

No 1040X due Yes
No 1040X due Closes SOL on 1040

1040 or 1040X Late filing & payment

Reasonable Cause All Request penalty waiver
(abatement)
Offshore Voluntary Disclosure 6 75% civil fraud + 50% FBAR

Copyright © 2022
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Polling Question # 7

Failure to file a required Form 8938 or disclose
income received from all repyle assets may
0

expose the associated Form to an audit...

4¢°

J forupto3 years.°

Q until an ame?return has been filed.
J for up to 3 yaats after an amended return has

been filed.
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Text Page 18

Form 3520

US persons must report:

— Creation of foreign trusts & all reportable events

— Gifts & bequests in excess of S100K received fr

&‘roa

* “Trusts” include most foreign retiremechcounts
‘v

e Must file Form 3520 whether‘& tax return is due
e Due April 15th (plus extensio

* Due with Form 706 (pluswsions) if filing for decedent

Penalties

Failure to file: 35% of gross reportable amount (min. $10K)
Failure to report gift is 5% per month (max. 25%)

Copyright © 2022
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Form 3520-A

* Filed annually to provide trust’s Income Stmt & Balance Sheet to IRS

 Due 15th day of 3rd month after end of tru

é%x year

o Use Form 7004 to request 6-month extensiob

O
iaries with:

(page 3) AND
tement (page 4)

Filer must provide US owners & b

o Foreign Grantor Trust Owner Stat
o Foreign Grantor Trust Benefici

NOTE: If trust does not provid&uisite stmts, US owner must attach substitute Form
3520-A to Form 3520 to av, alty assessment

Failure to file penalty = 5% of gross trust assets at yr-end (min $10K)

Copyright © 2022
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Text Page 19

Information Returns

Form 5471, Information Return of US Persons with Respect to Certain
Foreign Corporations

* Use to report acquisition/disposition of foreign stock

e Attach to individual’s tax return g\

Form 5472, Information Return of a 25% (&n-Owned US Corporation or
a Foreign Corporation Engaged in a e or Business

* Use to report related party transactio
e Attach to corporate return °

foreign-owned US corp

Form 8621, Information R&w by a Shareholder of a Passive Foreign
Investment Company or Qualified Electing Fund

* Use to report distributions & gain recognition by US shareholder of PFIC (incl. most
foreign mutual funds)

e Attach to individual’s tax return
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Text Page 20

Information Returns (cont’d.)

Form 926, Return by a US Transferor of Property to a Foreign Corporation

* Use toreport liquidation of corporation or subsidiary, transfer to or distribution of
controlled corp, exchange of stock in reorganization, W—recognition of gain or loss

e Attach to individual’s or entity’s income tax return @

Form 8858, Information Return of US
Disregarded Entities

* Use to report US ownership of for(&regarded entity
e Attach to individual’s or entity% tax return

@ons with Respect to Certain Foreign

PQ&S with Respect To Foreign

Form 8865, Return of US
Partnerships

* Use to report acquisitions, dispositions & changes in foreign partnerships
e Attach to individual’s or entity’s income tax return
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Withholdings o

Form W-8BEN

NRAs must provide form to payers of wages, interest, dividends, rents, royalties, annuities
& other investment income to ensure 30% withholdings on all US-sourced income

Form W-8IMY

<

ediary which will comply with 30%
ow-through entity

Foreign entity must certify that it is a qualified int
withholdings for NRA receiving payments fro

Form 1042-S {

* Filed by w/h agent & provided %ign payee to report amount of tax withheld on US-
sourced periodic income [du h 15th] = file even if income is treaty-exempt

Form 1042

Used to submit withholdings to IRS on behalf of NRAs, foreign partnerships, corporations,
estates & trusts [due March 15th + 6-month xtn with Form 7004]

Copyright © 2022

Monica Haven, EA, JD, LLM e (310) 286-9161 @ mhaven@pobox.com e www.mhaven.net



mailto:mhaven@pobox.com
http://www.mhaven.net/

Polling Question

An NRA may file Form W-4 in lieu of Form W-

8BEN to notify payers that he is;Subject to the
30% withholding requirementon US-sourced

income.

T\
©
ad True A\ \J

J False &
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Text Page 22

Cash Transactions

FinCEN 104, Currency Transaction Report

* Fncl institutions must report all currency transactions > S10K within 15 calendar days
FinCEN 105, Report of International Transport?of Currency or
Monetary Instruments

* Individual must file within 15 days if he receives/ﬁ ributes non-US currency or other
monetary instrument > $10K NOTE: Transf rough banks are exempt

Form 8300, Report of Cash Payn@s over $10,000 Received in a Trade or
Business
* File w/i 15 days after biz re

cash > S10K whether (in single or related trxns)

[ Form 8300 may also be used to report suspicious activities ]

EXAMPLE: Snoop Dogg (Calvin Boradus) did not declare $422K in his luggage
=>» ¥ was seized even though cash obtained legally as payment for concerts
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Text Page 22

Structuring

* Arranging transactions to fall just below thresholds to avoid reporting

* Govt. may seize assets \ _
— In civil forfeiture case, the property (not the o rg - .
is the defendant 6 u N SERL

* Require lesser standard of proof Q
* No presumption of innocence

— No criminal charges need be fil
— Taxpayer First Act (2019):

hearing &

EXAMPLE

Convenience store owner in NC deposited cash revenues in chunks < S10K based on advice of bank
which wanted to avoid paperwork =2 IRS seized owner’s bank account even though he reported all
income on his tax returns & paid his liabilities in full

show probable cause & offer post-seizure
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Fasilure
WHICH?
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Text Page 23

Is it working?

US estimates > $S100 billion annual revenues lost to offshore tax evasion

O

O

Yet, more countries join fight to curb off

©)
©)
©)

Copyright © 2022

IRS brags that it has collected $11 billion since offshore compliance programs

instituted in 2009 (= $1.1 B/year)
Compliance costs to financial institutions estimat%SS B/year!

tax evasion

113 countries have signed intergovernm nt‘ greements (IGAs)
Germany, France & Belgium have la their own Swiss Bank Program

Switzerland has agreed toend b ecy & share info with 36 member
countries of Organization for Ew ic Cooperation and Development countries
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Text Page 24

Foreign Financial Institutions

FFIs register with IRS

— Promise to disclose info about American client

s%Form 8966
— In exchange for exemption from 30% withholfz US-source income
— 300 intl. banks participating Q

Info-sharing agreement btw Ca US (in lieu of FFl reporting)
— Provide info re Canadian resi potentially subj to US taxation due to US
birth

— Sent 150K records to Ugwm; 900K in 2019
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Text Page 24

Unintended Consequences

Capital flight — foreign divestiture from US assets

s & penalties on
rwise have no dealings

Extraterritoriality — imposition of regulator
foreign financial institutions which migh

with US Q.
Lack of reciprocity — some fo@govts not committed & US banks not

(yet) required to provide$ info on non-US clients to foreign govts

ID Theft — security issuﬁwe not been adequately addressed

American pariahs — US citizens living abroad unable to open bank
accounts = citizenship renunciations
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Monica Haven, E.A., J.Q: LL.M.
4

(310) 286-9161 PHONE ¢,(310) 557-1626 FAX
mhaven oXx.com

WEBSI%QWW.mhaven.net

The information contained herein is for educational use only and should not be construed as tax, financial, or
legal advice. Each individual’s situation is unique and may require specialized treatment. It is, therefore,
imperative that you consult with tax and legal professionals prior to implementation of any strategies discussed.
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